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Interpreting and Applying the Responsibility
to Protect; Paths to Common Ground®

Paul Evans”

Presented variously as a concept, norm, principle, policy framework, and doc-
trine, the Responsibility to Protect (R2P) has attracted sustained attention s.ince its
initial formulation in the report of the International Commission on Intervention and
State Sovereignty in 2001. R2P is important because it addresses the h'orrlfylng and
recurringreal world problem of forestalling mass atrocities agalpst (:1V1'hans by non-
state armed groups and by their own governments. And it raises compllcatefd nornila-
tive, legal and political problems related to evolving conceptions of sovereignty, in-
tervention, and the obligations of the international community. |

After 13 years and a huge investment by academics, NGOs, ind1v1d1'1a1 govern-
ments, regional organizations and, above all, the United Nations to reflne, shape
and apply it, R2P remains controversial and excruciatingly difficult to 1m.pleme.nt.
The current standoff among great powers in the wake of the Libyan and Syrian crl.ses
raises hard problems about its meaning and application. The standoff may be eroding

support for R2P among its critics and supporters alike. In a crowded .global ag(;nfzr,l
it potentially may be relegated to a back burner as other areas more ripe for soluti

is i in its’ right
or at least mitigation are addressed. The future of R2P is Important in its ‘own Iig

1 ming essays.
D 1 thank Brian Job and Anastasia Shesterinina for their comments and access to two forthco g

L i ;eds., The
It also draws on my chapter “Human Security and East Asia” , in Mary C. Martin and Taylor Owen

Human Security Handbook( London: Routledge, 2014 ).

# Professor, University of British Columbia, Canada.
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but also a bellwether of what kinds of rules and norms will survive and thrive amidst
a global power shift in a messy multi-centric world order.

My aim here is to provide a brief history of the Responsibility to Protect, to out-
line the nature of the current impasse, and to offer suggestions about how to generate
a constructive dialogue. While the players and issues extend far beyond the United
States and China, it is difficult to imagine a creative and realistic solution that does

not involve them both,
Origins and Development

R2P had its well spring in ideas about human security that took root in the mid-
1990s and focused on the individual as a key referent in the eternal debate about se-
curity for whom, from what threats and by what means. F. ocusing on protection of in-
dividuals and communities in situations of armed conflict and other forms of organ-
ized violence, its seminal expression was the October 2001 report of the Internation-
al Commission on Intervention and State Sovereignty ( ICISS) . ® Against the back-
ground of contested humanitarian interventions ( and non-interventions) in Somalia,
Sierra Leone, Rwanda, Bosnia, and East Timor, the report responded to the request
by Kofi Annan for the international community to forge a consensus on the principles
and processes for using, if necessary, coercive action to protect people at risk. It
deliberately opened the issue outside the UN context.

The ICISS report explicitly eschewed the vocabulary of “humanitarian interven-
tion” and “the right to intervene” and instead focused on the needs of people requi-
ring assistance by framing the issues of sovereignty and intervention in terms of the
responsibility to protect. It identified a series of core principles that connected state
sovereignty, obligations under the UN Charter, existing legal obligations under inter-
national law, and the developing practice of states, regional organizations, and the
Security Council. It extended the responsibﬂity to protect to include the responsibility
to prevent, to react, and to rebuild when faced with human protection claims in
states that are either unable or unwilling to discharge their responsibility. And it pro-
vided a precise definition of the just cause threshold as well as precautionary princi-
-

@ The report and the supplementary volume, Research, Bibliography, and Background, are available at

lmp://responsibilitytoprotect. 01g/ICISS% 20Report. pdf. Translations into Chinese, French, Thai and several

other languages are also available.
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ples, right authority, and operational principles, allowing for interventions without
consent in exireme cases.

International reactions to R2P were varied and heated, with the main theatres
of action being in Africa and in the United Nations. Kofi Annan’s High Level Panel
on Threats, Challenges, and Change declared “a collective international responsi-
bility to protect” and characterized the R2P as “an emerging norm. ” His own report
(In Larger Freedom, 2005) advanced the R2P as a component of collective action
for shared development and governance, rather than as a global peace and security
strategy. ] ”

The effort to institutionalize the norm culminated at the UN World Summit of
2005. The Summit Outcome Document (A/Res/60/1, 2005, hereafter WSOD )+
notably paragraphs 138 and 139, stated that it was the state that had the primary re-
sponsibility for providing for and protecting its own citizens. The international
community’s responsibilities, on the other hand, were limited to assisting states to
meet their responsibilities to protect citizens. Should a state “ manifestly fail” in jts
responsibilities, the international community has an obligation to use peaceful means
to protect populations from designated perils on a “case by case basis and in cooper-
ation with relevant regional organizations,” and further to consider [ italics added ]
military action should peaceful means be inadequate. This could only occur with the
approval of the United Nations Security Council and be restricted to four kinds of
transgressions : genocide, war crimes, ethnic cleansing and gross crimes against hu-
manity. The approach has been refined and elaborated in three further reports: by the
Secretary General and supplemented by a 2012 Brazilian initiative on “ Responsibili-
ty While Protecting. ” ©

R2P’s champions have attempted to reconcile the conflicting principles and
norms of state sovereignty, equality, and non-interference,, centred in the UN Char-
ter, with the protection of human rights, and protection of civilians under duress,
also cenired in the Charter as well as the UN Declaration on Human Rights; UN De-
velopment Reports, and international humanitarian and criminal law. Its provision
regarding the use of force has been applied successfully in instances including the
Cote d’Ivoire and with disputed results in Libya. It has provoked major disagree-

ments, including in the UNSC, in the contexts of Kenya, Darfur, Sudan and Syria.

@ Al five reports by the Secretary General are available at http ;// responsibilitytoprotect. org/index. php/

publications,
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The Current Impasse

b

greemenis about jis application and implications in Libya
b

: and conflictin natio
Interests. ; "

the

and a narrow definition of the acts that could

ntly they have engaged actively in the debate

ementation and emerged as what Job and Shes-

. than “norm taker,” aiming to “ shape and re-
orient R2P in a manner consistent with their perspectives and interests, ” @

r fully supports nor rejects R2P. It has been de-

flexible and bragmatic, reflecting a tension be-
tween dual commitments to hard-shelled Westphalian con

non-interference and ,

The Chinese position now neithe

scribed as cautious and contained ,

ceptions of sovereignty and

» it has taken a

restricti i i ide i
tve view of what should trigger outside involvement, focusing heavily on

Chapter VII aspects of peace and security. Meantime

» it has been active in encoura-

ging and pr i ir i
g pressuring governments to solye their internal crises or secure their consent

—_—

@ Brian Job and Anastasia Shesterinina,
Plementation of the Responsibility to Protect”
Mentation and World Politics .

China as a Global Norm-Shaper, Institutionalization and Im-
» forthcoming in Alexander Betts and Phil Orchard, eds. Imple-
How Norms Change Pracrice ( Oxford University Press, forthcoming 2014)
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to outside involvement as in the case of Sudan. China has played increasingly leirge
roles in UN-sanctioned peacekeeping operations and support for regional organiza-
tions including the African Union in situations of failed states. © o

In the debate about applying R2P to Libya in 2011, China, like Russia, ini-
tially abstained from UNSC Resolution 1973 authorizing the milita.ry .intervention.
Later it harshly criticized the extension of the mission that resulted in th(? overthrow
of the Gadaffi government. @Meantime, Chinese officials organized a major evacuai-
tion of its citizens from Libya, with the PLAN in active support. With respect to Syri-
a, on February 4" along with Russia, China vetoed a draft resolution in the UNSC
to authorize military force. Instead it offered humanitarian assistance and good of:
fices, sending special envoys to Damascus and neighboring capitals in search of &
peaceful solution. On March 4" China added support for the efforts of the Arah
League in seeking a political solution to the crisis.

In academic and track-two discussions Chinese academicshave often stated sup-
port for the humanitarian purpose of R2P but critiqued it as an instrument used by
Western and other governments aimed not for civilian protection but as a pretext for
overthrowing regimes, for producing long-term instability, and for a .driving norma-
tive commitment to democratic solutions that often do not suit local mrcuinstances.

American advocates of R2P, like many others, continue to take a different po-
sition. The U.S. government in 2012 established the Atrocity Prevention Board on th'e
basis of Presidential Security Directive 10 with the intention to prevent mass atroci-
ties and genocide as both a “core national security interest and core moral resp0’n51-
bility. ” The extension of similar thinking is reflected in the July 2.0-13 report.pro(;
duced by a task force headed by Madeleine Albright and Richard Wllhiam.so'n. Al(r;e
at an American and international audience, the report makes four malﬁ poirits.

First, treating R2P as both a norm and doctrine, they argue that Every C(.J:n-
try in the world has recognized its responsibility to protect citizens from genocide,

W i € i i in theoly
ar crimes crimes against humamty N and thnlC cleanslng , and , at least 3
3

i icy” 1 Peace-
@ Sarah Teitt, “The Responsibility to Protect and China’s Peacekeeping Policy” , International Pea :
keeping , April 2011. . ‘ o
® Anastasia Shesterinina, “ Evolving Norms of Protection ; China, Libya, and the Problems of Giv ‘
in Armed Conflict” , paper presented at the Canadian Political Science Association, June 2013. o
’ ction,
® Madeleine Albright and Richard Williamson, The United States and R2P; From Words :131 .
i i ca
(Washington : United States Institute of Peace, July 2013). Available at; http ;. /www. usip. org/pu

the-united-states-and-r2p-words-action.
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a responsibility to act accordingly” (p. 7). This includes the duty of every state to
protect, the commitment of the international community to assist,
to take “remedial action” under the UN Charter whe

tect its citizens or in fact targets them,

and preparedness

1 a state manifestly fails to pro-

Second, based on therecognition that the “prospects for success depend on the

attitudes and actions of many countries over time, but that the U. 8. willingness to
lead will be pivotal,” they note that R2P is often mis-understood by American audj-

ences, has not attracted sufficient attention in Congress, and has not entered the

public consciousness in a meaningful way despite it reflecting America’s “best inter-
ests and traditions. ” American officials and civil society actors should not

back away
from the term and should make clear that

Security Council, with all itg attendant strengths and weaknesses. Although
R2P is based on a long tradition of internationa) law, it does not impose any
new legal obligations on governments. There is no duty to engage in military-
intervention. R2P’s overriding goal is to encourage and, when necessary,
heip states protecttheir own people. When that does not happen, the first re-

C,economic, and other rheasures. Collec-
tive military action to enforce R2P will pe rare. (p.10)

Third ,

it recommends a fyl] range of tools for pre-conflict prevention and monij-

toring , including new early warning mechanisms provided by drones, satellite im-

more fun-

prevention and stabilization measures ,

and pro-democracy programs; more support for the International Crimina] Court and

UN peacekeeping; support for emergency response forces of regional organizations

and increased Congressional awareness and involvement.

Fourth, i

, ‘Ivoire, and Libya. Treating Libya as a
with regime change as necessary and possibly inadvert-

nded but not exceeded. It also makes the case for ap-




MBEXREXE: NESHE

New Type of Great Power Relations: Opportunities and Challenges

plying R2P in Syria and, over the longer term in Sudan, South Sudan, the Demo-
cratic Republic of the Congo and Sri Lanka.

A recent essay by Ruan Zongze, the Vice-President of the China Institute of In-
ternational Studies, a research organization connected to the Ministryﬁof Foreign Af-
fairs, makes the case for ¢ Responsible Protection” ( hereafter RP) as both a sup-
plement and alternative to more expansive definitions of R2P of the kind advocated
in the Albright and Williamson report.

Ruan makes his argument from the starting point that China should demonstrate
constructive leadership on the issue.

China needs to get acclimatized to the new environment of being under

the spotlight and likewise the international community has to familiarize with

this new actor of China. China must have the courage to speak out and con-

tribute its ideas to the world even though it means China will face with more

difficult and complicated options in addressing and handling diverse and
complex international affairs. The idea of responsible protection’ is an en-

deavor made by China in actively participating in the solution of hotspot is-
sues and in building a just and reasonable new international political order.

He refers approvingly to official statements that underwrite the four basic ele-
ments of R2P as outlined in the WSOD in 2005, But he is sharply critical of Ameri-
can and Western attempts to apply R2P principles in Libya and Syria. His concep-
tion of RP has six key ingredients. First, the object of protection must be innocent
people, not specific political parties or armed forces. Second, only the UNSC has
the legitimacy to serve as protector. Third, the means of protection should emphasize
diplomacy and political dialogue. Military force can cause huge civilian casualties,
damage infrastructure, and harm economies “aggravating humanitarian disasters and
plunging the object of ¢ protection’ into protracted and distressful post-crisis recon-
struction. ” Fourth, the purpose of protection must be strictly humanitarian. “It is
absolutely forbidden to create greater humanitarian disasters because of protection,
let alone to use protection as a means to overthrow the government of a given state. ”
Fifth, those providing protection have an obligation to reconstruct the country in

which they intervene. Sixth, the UN should supervise, evaluate, and be accountable

for operations. @

@ Ruan Zongze “ Responsible Protection ; Building a Safer World” , China International Studies,- Vol.
34, May-June 2013 reproduced by the China Institute of International Studies, 15 June 2012. Http : //www. ciis.
org. on/english/2012-06/15/ content_5090912. htm.
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It is not only China and other developing countries that favour a restricted defi-
nition of the purpose and limits of R2P. A recent essay published by the co-directors
of the Asia Pacific Centre for the Responsibility to Protect identifies three conflicting
positions about how and if R2P should be applied to Syria: action without a UNSC
resolution would contravene R2P; military action would be in breach of R2P but
could have international legitimacy especially if the UNGA wouldvpass a Uniting for
Peace resolution; and the security concerns of Western powers could compel inter-
vention based as a type of “constructive non-compliance based on humanitarian ne-
cessity. ” Their nuanced conclusion is that a restrictive interpretation of R2P is the
right one for the long-term health of the norm, in part because applying its key prin-
ciple of “balance of consequences” is extremely difficult in a conflict as complex as
that in Syria. The direct costs of military action could be horrendous and might in

fact lead to greater humanitarian distress. @
Building Common Ground

Neither China nor the United States has been the strongest supporter of R2P
and neither has signed on to the International Criminal Court. Both recognize that
R2P does not impose any new legal obligations and instead reserve the right to apply
it in a place, manner or at a time contrary to their own best interests. Both acknowl-
edge the UN Charter as fundamental and the UNSC as the appropriate institution for
authorizing action. And both have broad and deep interests in protection of their own
foreign nationals abroad in contlict situations. Whatever the current differences, Chi-
nese, Americans and the wider international community have moved closer together
rather than further apart over the last decade. Most of the six elements of Ruan’s
“Responsible Protection” parallel ideas in the initial report of the ICISS.

If R2P is going to be an effective global concept, norm or principle—not to
mention if it is ever to be applied with UNSC authorization—it ig going to need a wi-
der constituency than Western and like-minded states and individuals. Getting broa-

d Russia as well as a host of developing coun-

tries including India and Brazil is no longer merely valuable but essential.

_—

@ These are carefully outlined in Tim Dunne and Alex Bellamy in “Syria” | Asig Pacific Centre for the
Responsibility to Protect Brief, Vol. 3 » No.5, 16 September 2013, Http: //www. 2pasiapacific. org/docs/R2P%
201deas% 20in% 20Brief/AP% 20R2P% 20Syria% 20Final % 20Copy% 2017 % 20Sept%202013. pdf.
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China’s role is pivotal and it may be a constructive moment for a deeper dia-

logue with Chinese officials and academics about how io consolidate a consensus a-
bout the legitimate rationale, scope, and meaning of R2P building on the 2005
WSOD as a foundation.

The dialogue will need to concentrate on at least four areas of contention.

First, regarding authorization, is the UNSC the preferred venue or the only
venue? In the event of deadlock, is an R2P action authorized by other multilateral
institutions ever legitimate? _

Second , how should the objects of action, “innocent people,” be defined? Do
mass killings of insurgents count as one of the four crimes outlined in the WS0D?

Third, what to do in situations where it is a government committing large-scale
atrocities against its own citizens? Can political parties and regimes be legitimate
targets for outside military intervention? Is regime overthrow ever a legitimate. objec-
tive and if so under what conditions?

Fourth, in the case of Syria and other intra-state conflicts, how can agreement
be built on ground-level conditions? What are the warning signals that a crisis is
likely to deepen? How to calculate whether external intervention is likely to be suc-
cessful and not trigger deeper and longer-lasting violence? Do the kinds of new aerial
technologies outlined in the Albright and Williamson report offer a partial solution?

Some of this discussion needs to take place at a governmental level, bilaterally
and in the context of the United Nations and regional organizations. It must be co
plemented and informed by track-two processes looking deeply at the broad subjects
of preventive diplomacy, measures and protocols for protection of foreign national
crisis situations, and the detailed studies of non-governmental institutions like
International Crisis Group. How to deepen the participation of Chinese acad
and those from other countries in their operation?

Rather than shy away from the controversy, this is a key moment for inf

discussion.




