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Intro
“Shari’a is to Muslims the perfect template for human life, revealed to the Prophet Muhammad as a guidance to all mankind until the end of time”.

Purpose of article

“...to point to some inconsistencies, incongruities, and possible unintended consequences that contemporary activism or argumentation about Shari’a may face if they wholly ignore the lessons of the past”.

Definitions
Shari’a comes from two primary sources: 

1) the Qur’an- god’s own book revealed word by word to the Prophet Muhammad

2) the Sunna- the example of the Prophet Muhammad as preserved in authenticated reports about him and his desciples.

Shari’a is basic to Islamic religion defining individually and in community the guidance for every human action so as to please god and gain salvation.

BUT...it is not simply a religion. Shari’a has functioned as law throughout parts of the world. This is law as defined with regards to religious obligation, but also the more “usual sense of the term” as well. 

The Shari’a interaction between law and religion may differ from other widely accepted ideologies which seek to separate the two. 

This confusion and the controversies surrounding the mixing of law and religion are a growing, as opposed to diminishing, trend.
Two points
1) Explain how Shari’a has, “managed the feat of being both a core religious doctrine and the real law of states and legal systems”. 

2) Address the problem associated with recent post-colonial shifts in, “the Muslims’ and the Muslim world’s understanding of Shari’a, as both law and religion, and its consequences”.

Why does a change or shift matter?

1) Pre-modern/pre-colonial Shari’a tradition is still prevalent today and understanding this is fundamental to any argument concerning the practices.

2) There is a largely important unwritten aspect to tradition Shari’a which also must be understood.

3) Contemporary Muslims are very aware of the pre-colonial history which affects their habits of religion, institutional patterns and political expectations. 
Point #1: Explaining the Five Premises of Shari’a
“The first three can be traced back to the classical era of Shari’a emergence in the 2nd and 3rd centuries after Muhammad, or the 8th and 9th centuries CE. The Fourth...has to be more recently dated, but even it can be traced back at least five centuries, to the 14th century CE or earlier”.

Premise 1
Shari’a is self-executing
The Qur’an or the Sunna speak directly to every believing individual, there is no intermediary. The commands are addressed directly to the believer and rely on their intent on obeying God’s command. 

The virtues are: freedom from ecclesiastical intermediaries, spiritual egalitarianism, personal moral responsibility and belief that transcendence can be encountered through text. This is also true with regards to law. It depends on the individual’s devotion to the law. 

Problem: When implementing laws such as corporate law how does the individual factor in?

Solution: redefined as obligations or devotion of a number of individual consciences within a group who are represented together under the corporation...known as “obligations of the sufficiency” (fard kifaya)
Premise 2

Shari’a is transitive, delegated

The individual is obligated to do their best to uphold, enforce and see to the practicing of Shari’a not only with regards to themselves, but in this world, even “...often by force”. Humans are God’s delegates (Khalifa) directed by God to order the good and forbid the evil. Shari’a defines powers that one holds over another and therefore incorporates authority, governance and politics. “A hadith (written report) declares that everyone is a shepherd and has a flock, and all...are held to account for their flock”. 
Premise 3

Shari’a is textual

Knowing God’s law is not a matter of politics or deliberation. It is purely ascertained through textual interpretation or ijtihad. This can be taken from either the Qur’an or the Sunna, which together make up the bulk of Islamic law. 

Since Shari’a is meant to govern all human action, the question is natural: How can this all be encompassed by a finite text?
Answer: First, a reliance on the authentication of the texts themselves and second, the methodology used for interpretation is that which is decreed by the revelation itself. The test does not claim that this process is infallible. It purely claims that, “...any result of the interpretive process is, in the opinion of the individual...more likely to be true than any alternative”. Therefore the interpreter is often striving for their own most accurate interpretation of the text. The legal process relies heavily on probability and is always taking into account the probability of the ruling and interpretation. 

Problem: How can probability confuse ones obligation directly to God? 

An example is given about a traveller trying to orient his prayer towards Mecca without knowing the actual direction. His prayer remains valid even if he later decides to change direction in order to satisfy a more certain belief that Mecca lies in a different direction. The law therefore must remain underdetermined with possible multiple rulings. This indeterminacy is a marker for transcendence.

Two definitions of “Islamic law” are therefore needed. 

1) Shari’a- God’s perfect law revealed in the Qur’an and Sunna

2) Fiqh- the sum total of human efforts to learn from the Qur’an and Sunna God’s commands for human action in this world. A fallible human product often translated as “Islamic jurisprudence”.

Problem: Where does the authority for interpretation come from?

Scholars are often thought to be the authoritative voice of interpretation and therefore legislators and law-appliers. Worldly positions and relationships with those in power do not count. These interpretive scholars also have a, “...Shari’s dictated obligation to offer religious-legal advice to those ignorant of the texts”. 

Intermission

How have these three premises been turned into law?

1) Groups formed around exemplary individuals to counter the issue of varying interpretations. This systems of scholars, “...were able to deploy coherent, ordered, relatively stable and predictable, but still adaptable bodies of law capable of serving as the law of empires.
2) Organization of judicial function. 

A) “Judges were to concern themselves only with matters that were externally enforceable, administrable, and had worldly effects, and not issues of purely private conscience or morality”

B) Premise two, the transitive nature of Shari’a. Judges have a moral obligation, “...to order the good and forbid the evil”. BUT, these judgements only bind one’s actions, not their beliefs. This extends to judges as well, who can rule differently later if they believe that the judgement is closer (probability wise) to a more correct interpretation.

Important to note: “... a judge’s decision becomes binding only because of the factual necessity, in that single case, to make a determination”

3) The content of the law itself becomes a subject for deliberation in relation to certain factors. “...the scholars address individual conscience, inciting its delicate weighing of individual intention and purpose against moral precept and scruple, while contriving at the same time to deploy rules and judgments capable of being outwardly litigated and enforced”.

An example of this is the 5 moral-legal categories for acts: obligatory, recommended, indifferent, disapproved and prohibited. A breach of obligatory or prohibited leads to punishment, in this world or the next. This allowed scholars to form a set of administrable legal categories.

Problem: Where does the state factor into these decisions? How does this process work for criminal law, tax distribution, jihad, suppressing corruption, achieving social justice, consultation between ruler and ruled etc...?

Author ascertains that the fiqh and Shari’a ignore and postpone this necessity...

Premise 4
Siyasa shar’iyya-Islamic law and governance according to Shari’a

This premise differs from those before it because it is not as pure and comes from a later period. It serves as, “...a painful compromise with contingent necessity”, although it remains essential to understanding pre-modern Shari’a and the Shari’a legal system. The state power and authority is essentially subordinate to fiqh and state powers were supposed to function within the framework of a duty to enforce and uphold fiqh. This power of leadership given to the state is known as siyasa (the running of things). “Thus the system of implementation of Shari’a became as it were dualistic, with two clear poles- fiqh at one end, manned by scholars; and siyasa at the other end, manned by the state.
While these two poles are necessary, they are also at perpetual odds with each other, always competing for constitutional position.

Siyasa shar’iyya means that a state can legislate and issue laws freely as long as it meets two criteria: 1) that is serves the public good and 2) That it avoids conflict with Shari’a. The second is done through rulers consulting scholars.
· Interestingly, this is the reverse of ijtihad as the ruler pursues action and then negatively checks if Shari’a is offended, as opposed to scholars first checking the texts for consultation on how to proceed.

Therefore scholars are left as the sole constitutional check on the ruler and the ruler’s legitimacy depends on whether he upholds Shari’a or not.

Fiqh: “...is grounded in texts, is formulated by private pious conscience, is justified by religious knowledge, claims independence from the state, addresses individual conscience and acts, and aims for transcendent truth”.

 Siyasa: “...is based on utility, is legislated by the state, is justified by the needs of the community, addresses the collectivity, responds to contingencies, and aims for religious truth only in the compromised sense of affording no fundamental conflict with Shari’a”.

Voilà! The necessary elements for a successfully functioning legal system....

Premise 5

The customary laws
 Laws which are generated from the ground up by various groups, tribes etc. These provide a balance between fiqh disregard for group identities and the strong presence of these identities within these regions. These customs are sometimes complimentary to Islamic laws, but are also sometimes in strict opposition to them. 
Point #2: The (unintended) consequences of these shifts in Shari’a

These shifts often lead to a public demand to return to traditional fiqh laws alone. 

BUT...

1) Doing this would destroy the legal framework that has been built with siyasa. Disregarding siyasa has led to clashes between the legislature and the scholars, such as was the case with the new Islamic Republic of Iran example. 

2) The loss of legal institutions which used to apply this law can lead to a change in enforcement. An example is hudud (punishment for the most severe crimes) occurring in region such as Afghanistan under the Taliban. Previous, “... Muslim regimes would never have acted similarly; this is because in the past institutional checks and unwritten norms greatly inhibited the application of hudud”. Another example is al-Qa’ida’s use of fiqh which neglects the historical enforcement of these doctrines.
3) The limitations of fiqh law on its own, “...to accomplish all the blessings hoped for from Shari’a...” An example of this can be seen in Islamic banking, which attempts to, “...take centuries-old fiqh writings on commercial law and apply them within the sophisticated, rapidly evolving and globalizing world of international finance”. 
